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REPLY COMMENTS OF AMSC SUBSIDIARY CORPORATION

AMSC Subsidiary Corporation ("AMSC"), the licensee ofthe U.S. Mobile Satellite

Service ("MSS") system, hereby submits the following reply comments on the Notice ofProposed

Rulemaking ("NPRM") issued in the above-referenced proceedingY To the extent that there may

be any uncertainty as to the issue, AMSC urges the Commission to clarify that states and local

governments are preempted under federal law from regulating the entry of and the rates charged by

Commercial Mobile Radio Services ("CMRS") providers using MSS to offer fixed service. Such

service would be an ancillary part of the overall provision of MSS and could not serve as a

substitute for landline telephone exchange service for a substantial portion of the communications

within any state.

Background

Mobile Satellite Service is the first truly ubiquitous two-way telecommunications service

available in the United States. For the first time, people living, working or traveling in rural and

remote areas too sparsely populated to be served by terrestrial technologies have access to
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advanced two-way telecommunications services. In addition to its obvious utility for mobile

communications, in many sparsely-settled areas MSS may provide the least expensive option for

fixed telephone service.

The Commission authorized AMSC in 1989 to construct, launch and operate the first

dedicated U.S. MSS system.Y Included within AMSC's license is the authority to provide certain

"auxiliary or incidental common carrier services," including fixed satellite services, such as rural

telephone and transportable phone service.lf AMSC launched its first satellite on April 7, 1995

from Cape Canaveral, Florida. AMSC's SKYCELL Satellite Telephone Service began in January,

1996. The new system provides mobile voice and data communications services to people who

live, work or travel in rural and remote areas of the U.S. unserved by terrestrial technologies.

AMSC will provide the full range of land, maritime and aeronautical mobile satellite services,

including voice, data and facsimile, throughout the United States, Puerto Rico, the U.S. Virgin

Islands, and coastal areas.

AMSC expects its system to serve hundreds of thousands of voice customers. The largest

segment of AMSC's market is expected to be mobile users that do not have service in rural and

remote areas. Many customers will use a dual-mode phone that will operate on cellular

frequencies when the user is within range of a terrestrial system and in the L-band when the user is

outside of cellular range, thus allowing uninterrupted service. AMSC estimates that most

Memorandum Opinion, Order and Authorization, 4 FCC Rcd 6041 (1989); Final
Decision on Remand, 7 FCC Rcd 266 (1992); affd sub nom. Aeronautical Radio,
Inc. v. FCC, 983, F.2d 275 (D.C. Cir. 1993). AMSC is regulated as a common
carrier. Second Report and Order, 2 FCC Rcd 485, 490 (1987).

In 1994, the Commission included MSS among the services to be classified as
CMRS. Second Report and Order, 9 FCC Rcd 1411, 1457-58 (1994).

~Memorandum Opinion. Order and Authorization, 4 FCC Rcd 6041 ~ 44
(1989).
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subscriber terminals will retail for approximately $2,000. In addition to a monthly access charge

of approximately $25, there will be usage charges that, at the retail level, will range between $.90

and $1.49 per minute, depending largely on the terminal's use of power and bandwidth.

Though primarily intended as a mobile service, it has always been expected that MSS also

would be used to provide fixed telephone service to households without any telephone service.1/

Fixed telephone service will be provided by installing a high-gain L-band transceiver at the user's

location, with a standard interface and handset. All outbound calls (from the customer) will be

routed through the satellite to the AMSC earth station in Reston, Virginia, and into the public

switched telephone network (the "PSTN"). Inbound calls (to the customer) will be routed through

the PSTN to the AMSC earth station, to the satellite, and terminate at the customer's location. The

fixed service will cost about the same as the Mobile service.

The Commission has preempted state regulation over technical standards, entry and rate

regulation of the space segment ofMSS.2!

In the NPRM, the Commission states that it initiated this proceeding in order to focus on

the extent to which fixed services may be provided by broadband Personal Communications

Service, Cellular Radiotelephone Service, and Special Mobile Radio providers. NPRM para. 1.

At the same time, the Commission seeks comments on the provision of fixed services by other

CMRS providers as well. The Commission also seeks comment on various policy questions

relating to the regulatory treatment of CMRS providers offering fixed wireless local loop service.

Notice of Proposed Rulemaking ("1985 NPRM"), 50 Fed Reg. 8149 (Feb. 28,
1985), para. 4; AMSC Authorization Order, para. 42. In the 1985 NPRM, the
Commission cited one estimate that there were as many as 1.6 million households
in rural America without access to basic telephone service. 1985 NPRM, para. 4.
AMSC's research indicate that today the number of unserved households may be
as high as one million.

Second Report and Order, 2 FCC Rcd 485 ~ 40 (1987).
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The Commission proposed to treat fixed wireless local loop services as an integral part of the

CMRS services offered by a CMRS provider, so long as the carrier otherwise offers

interconnected, for-profit mobile service to the public on licensed CMRS spectrum as provided by

the Communications Act. NPRM para. 20.

The comments provide broad support for permitting CMRS providers to offer fixed

services. Proponents believe that to do so will produce many benefits for CMRS providers and

consumers, including: giving CMRS providers the flexibility to respond to market demand;

offering such providers increased operational flexibility; expanding the realm of potential service

offerings to consumers; and, promoting competition.ft/

The comments are divided, however, on the issue of whether state and local governments

should be preempted from regulating the provision of fixed services by CMRS providers.1/ The

comments are silent concerning the issue of preemption of state regulation of fixed MSS services.

As the fixed service which AMSC will offer through MSS will not compete directly with LECs,

See, e.Il., Comments ofNextel Communications, Inc. at 2; Comments of
AirTouch Communications, Inc. and US West NewVector Group, Inc. at 1-2;
Comments of the Rural Cellular Association at 2.

11 Those commenters arguing for preemption of state and local regulation of CMRS
providers offering fixed wireless local loop service include: Western Wireless
Corporation; the Personal Communications Industry Association; the Cellular
Telecommunications Industry Association; UTC; Sprint Spectrum; CelPage, Inc.;
Bell Atlantic Nynex Mobile, Inc.; and u.s. West.

Those parties arguing against preemption of state regulatory authority support the
ability of states to regulate CMRS providers offering fixed wireless local loop
services which will directly compete with providers of wireline services, in order
to promote technology neutral regulation of local exchange service. See, e.Il.,
Comments of the National Regulatory Utility Commissioners at 4-5; Comments
of Pacific Telesis Group at 2-3 (states should retain jurisdiction over fixed
wireless substitutes for wireline local loops).
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but will primarily supplement local exchange service in high cost and unserved areas instead,

AMSC contends that such concerns do not properly apply to AMSC's service.

Discussion

As discussed below, AMSC believes that the Commission should clarify that: (i) MSS

facilities may be used to provide fixed services and (ii) state and local governments may not

restrict the provision of such service or regulate its rates.

Specifically, AMSC has always understood that as long as a service is designed and

primarily used to provide mobile services, that auxiliary services provided by mobile satellite

licensees (such as the use ofMSS to provide fixed wireless services) are preempted from state

entry and rate regulation, pursuant to Section 332 of the Communications Act and Section 253 of

the Telecommunications Act of 1996.~1 Indeed, no one in this proceeding challenges the

preemption of state and local governmental regulation pertaining to such auxiliary services.

Therefore, AMSC asks the Commission to make clear that while the Commission's focus concerns

entities such as PCS providers which dedicate wireless service to fixed use, nothing in this

proceeding affects the continuing preemption of state and local government regulation of auxiliary

services provided by mobile satellite licensees, such as fixed mobile satellite services.

MSS facilities may be used to provide fixed services

The Commission has already authorized the use of MSS facilities to provide fixed services.

AMSC's authorization includes the authority to provide fixed satellite services over MSS as

"auxiliary or incidental common carrier services."21 Further, the Commission has previously found

that the provision of such services by AMSC is in the public interest. AMSC seeks to use MSS to

~ Second Report and Order, 9 FCC Red 1411 (1994).

~ Memorandum Opinion. Order and Authorization, 4 FCC Rcd 6041 ~ 44
(1989).
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provide unserved and high cost areas with telephone service, which will promote the

Commission's goal of universal service. Hundreds of thousands of people live and work in areas

not served by traditional wireline telephone services that would benefit from AMSC service.

State governments may not regulate entry or rates of MSS fixed services

Section 332(c)(3) ofthe Communications Act preempts state and local governments from

regulating entry or rates of any commercial mobile service provider, including MSS. The

Commission has made clear that mobile satellite services and auxiliary services provided by

mobile satellite service licensees constitute "mobile services" within the scope of Section 332..!QI

The only exception to the Section 332 preemption that might be relevant is one that permits

state commissions to impose requirements on providers of telecommunications services necessary

to ensure the universal availability of telecommunications service at affordable rates. This

exception only applies, however, where such services serve as a substitute for land line telephone

exchange service for a substantial portion of the communications within the state. 47 U.S.C.

332(c)(3). In the case ofMSS, however, the service is not such a substitute. Due to the cost of

the service and the capacity limitations of the satellite system, any fixed wireless service that

AMSC will provide cannot be characterized as constituting a "substantial portion" of the

communications within such State.

Furthermore, given the interstate nature of all MSS traffic, including fixed services, it is not

even apparent that the FCC could fairly characterize it as "local loop" service. In particular,

virtually all calls go up to the satellite and through the AMSC earth station in Reston, Virginia.

No local facilities are involved other than the subscriber terminal. Finally, it does not cost less to

make a local call than an interstate call using the AMSC service.

lQI CMRS Second Report and Order, 9 FCC Red 1411 ~~ 30, 36.
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In the alternative, if the Commission finds that fixed services provided via MSS do not

constitute auxiliary services provided by mobile service licensees, and thus do not fall within the

scope of Section 332(c)(3), state efforts to restrict the provision of these services would be

preempted by Section 253 of the Telecommunications Act of 1996. In particular, § 253(a) bars

state or local statutes or regulations or other requirements which prohibit or have the effect of

prohibiting the ability of any entity to provide any interstate or intrastate telecommunications

servIce.

Conclusion

For the reasons stated above, AMSC urges the Commission to issue the requested

clarification. A clarification will remove any regulatory uncertainty surrounding the offering of

such fixed services, facilitate the use of MSS to bring service to rural areas, and promote the

Congressional intent of the 1993 Budget Act and the 1996 Telecommunications Act.

Respectfully submitted,

Bruce D. Jacobs
Glenn S. Richards
Theodore N. Stem
Fisher Wayland Cooper

Leader & Zaragoza L.L.P.
2001 Pennsylvania Ave., N.W.
Suite 400
Washington, D.C. 20006
(202) 659-3494

Dated: March 25, 1996
P:\WP51 DOC\AMSC\96-6.5RC
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Lon C. Levin
Vice President and
Regulatory Counsel
AMSC Subsidiary Corporation
10802 Park Ridge Boulevard
Reston, Virginia 22091
(703) 758-6000



CERTIFICATE OF SERVICE

I, Elinor W. McCormick, a secretary to the law firm ofFisher Wayland Cooper Leader &

Zaragoza L.L.P., hereby certify that on this 25th day of March 1996, I served a true copy of the

foregoing "REPLY COMMENTS OF AMSC SUBSIDIARY CORPORATION" by first

class United States Mail, postage prepaid, upon the following:

*William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Steven Sivitz
PCS Business Development
9645 Scranton Road
San Diego, CA 92121

Brian G. Kiernan
Vice President
InterDigital Communications Corporation
781 Third Avenue
King of Prussia, PA 19406-1409

Jeffrey S. Bork
Coleen M. Helmreich
U.S. WEST, Inc.
1020 19th Street, N.W., Suite 700
Washington, D.C. 20036

Michael J. Shortley, III
Senior Attorney
Frontier Corporation
180 South Clinton Avenue
Rochester, NY 14646-0700

Terrence P. McGarty
Chairman and CEO
The Telmarc Group, Inc.
24 Woodbine Road
Florham Park, NJ 07932

* By Hand Delivery

Fred Daniel
d/b/a Orion Telecom
P.O. Box 9227
Newport Beach, CA 92660

Frank Michael Panek
Attorney for Ameritech
Room 4H84
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025

Jay C. Keithley
H. Richard Juhnke
Sprint Corporation
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036-5807

Diane R. Stafford
Sprint
P.O. Box 11315
Kansas City, MO 64112

Andre J. Lachance
GTE
1850 M Street, N.W., Suite 1200
Washington, D.C. 20036

Susan W. Smith
Director ofExternal Affairs
Century Cellunet, Inc.
3505 Summerhill Road
No.4 Summer Place
Texarkana, TX 75501



Mary E. Brooner
Manager, Wireless Regulatory Policies
Motorola, Inc.
1350 I Street, N.W., Suite 400
Washington, D.C. 20005

Frederick M. Joyce
Christine McCLaughlin
Joyce & Jacobs, Attorney at Law, L.L.P.
Attorneys for CELPAGE, INC.
1019 19th Street, N.W.
Fourteenth Floor - PH2
Washington, D.C. 20036

Steven H. Schulman
of Latham and Watkins
Attorney for PACS PROVIDERS FORUM
1001 Pennsylvania Avenue, N.W., Suite
1300
Washington, D.C. 20004

James F. Ireland
Theresa A. Zeterberg
Cole, Raywid & Braverman, LLP
1919 Pennsylvania Avenue, N.W.
Suite 200
Washington, D.C. 20554

Stephen L. Goodman
Halprin, Temple, Goodman & Sugrue
Counsel for Northern Telecom Inc.
1100 New York Avenue, N.W.
Suite 650, East Tower
Washington, D.C. 20005

John T. Scott, III
Crowell and Moring
Counsel for Bell Atlantic Nynex

Mobile, Inc.
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2595
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Maureen O. Helmer
General Counsel
New York State Department
of Public Services
Three Empire State Plaza
Albany, NY 12223-1350

Robert M. Lynch,
Vice President and
General Counsel-External Affairs

Bruce E. Beard, Attorney
David Brown, Attorney
SBC Communications, Inc.
175 East Houston
San Antonio, Texas 78205

Lisa M. Zaina
General Counsel
OPASTCO
21 Dupont Circle, N.W., Suite 700
Washington, D.C. 20036

Catherine R. Sloan
Richard L. Fruchterman
Richard S. Whitt
WorldCom, Inc., d/b/a! LDDS WorldCom
1120 Connecticut Avenue, N.W.
Suite 400
Washington, D.C. 20036

Jonathan D. Blake
Kurt A. Wimmer
Covington & Burling
Counsel for TELULAR CORPORAnON
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044

Kathleen Q. Abernathy
David A. Gross
Airtouch Communications, Inc.
1818 North Street, N.W., Suite 800
Washington, D.C. 20036



Michael B. Azeez
President
PCS One, Inc.
2500 English Creek Avenue
Building 11
Egg Harbor Township, NH 08234

James P. Tuthill
Betsy Stover Granger
Pacific Telesis Group
4420 Rosewood Drive
4th Floor, Building 2
Pleasanton, CA 94588

James L. Wurtz
Margaret E. Garber
Pacific Telesis Group
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Richard Ekstand, Chairman
Rural Cellular Association
2120 L Street, N.W.
Suite 520
Washington, D.C. 20037

Robert S. Foosaner
Lawrence R. Krevor
Laura L. Holloway
Nextel Communications, Inc.
800 Connecticut Avenue, N.W.
Suite 1001
Washington, D.C. 20006

Mark 1. 0'Connor
Piper & Marbury, L.L.P.
Counsel for Omnipoint Corporation
1200 19th Street, N.W.
Seventh Floor
Washington, D.C. 20036
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Gene DeJordy
Western Wireless Corporation
330 120th Avenue, N.E., Suite 200
Bellevue, Washington 98005

Philip L. Verveer
Michael F. Finn
Willkie Farr & Gallagher
Attorneys for Windstar

Communications, Inc.
Three Lafayette Centre
1155 21st Street, N.W.
Washington, D.C. 20036-3384

John F. Beasley
William Barfield
Jim O. Llewellyn
Attorneys for BellSouth Corporation
1155 Peachtree Street, NE, Suite 1800
Atlanta, GA 30309-2641

Charles P. Featherstun
David G. Richards
Attorneys for BellSouth Corporation
1133 21st Street, N.W.
Washington, D.C. 20036

David L. Nace
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Attorney for Allianee of Lee-Affiliated
Wireless Services Providers
1111 19th Street, N.W., 12th Floor
Washington, D.C. 20036

Jeffrey L. Sheldon
General Counsel
UTC
1140 Connecticut Avenue, N.W.
Suite 1140
Washington, D.C. 20036
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Michael R. Bennet
Bennet & Bennet, PLLC
Attorneys for Digital Radio, L.P., SMR
Systems, Inc.
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Suite 200
Washington, D.C. 20009

Charles R. Geer
Managing Director, U.S.
SR TELECOM INC.
4600 South Ulster Street
Suite 700
Denver, Colorado 80237

Michael Morris
Vice President External Affairs
SR TELECOM INC.
8150 Transcanada Highway
St. Laurent, Quebec
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Wayne V. Black
John Reardon
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Attorneys for Americal Petroleum Institute
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Exchange Association
1200 19th Street, N.W.
Seventh Floor
Washington, D.C. 20036

- 4-

Kevin C. Gallagher
Senior Vice President
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Steven E. Watkins
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Attorneys for National Telephone
Cooperative Association
2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Alan R. Shark, President & CEO
Jill M. Lyon, Director of Regulatory
Relations
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Association, Inc.
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Washington, D.C. 20036

Cheryl A. Tritt
Charles H. Kennedy
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AT&T Wireless Services, Inc.
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